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I am Andrew Berman, Executive Director of the Greenwich Village Society for Historic 

Preservation, the largest membership organization in Greenwich Village, the East 

Village, and NoHo.  We strongly urge you to vote no on Zoning for Quality and 

Affordability (ZQA), which will improve neither quality nor affordability.  What is will 

do is gut neighborhood zoning protections which took years to achieve, and were 

compromises to begin with.   

Many of ZQA’s basic premises are false.  It claims existing height limits force new 

market-rate developments to have ground floors of insufficient height.  In fact, our 

survey found no case in our neighborhood where new developments were prevented 

from having the 13 foot ground floors DCP calls for. 

ZQA claims market-rate developments must have grand 11 or 12 foot floor to floor 

heights, and to allow this, we should lift height limits by 5-20 feet.  But we found most 

new developments in these districts in our neighborhood either already had those 

floor-to-floor heights or chose slightly shorter ones, even though existing height limits 

would have allowed taller ones. 

ZQA claims that large height increases are necessary to accommodate new market-

rate developments that will include a fraction of ‘senior affordable housing’ which can 

be phased out after 30 years.  But there is no reason why such developments cannot 

be built within the existing height limits for contextual zones and quality housing 

developments. 

ZQA claims that sliver law protections and limits on rear yard incursions must be 

eliminated in order to allow new market-rate developments with 20% affordable 

housing to be built.  But there is no reason why such developments cannot be built 

while maintaining these essential protections for neighborhoods. 

City Planning claims existing height limits prevent the voluntary inclusion of 20% 

affordable units in new developments in inclusionary zones. But the Department’s 

own report on the effectiveness of inclusionary zones contradicts that claim, as does 

our analysis, which shows that in our area, nearly every new development in 

inclusionary zones either included affordable housing, or could have done so under 

the existing height limits but chose not to.  Further, our investigations have shown that 



the Department of Buildings has been granting extra floor area to new developments in inclusionary 

zones without providing the required affordable housing.  This, the inclusionary program’s red tape, tax 

incentives for market-rate housing, and the complexity of including affordable units in smaller 

developments are why developers don’t always opt into the current voluntary program, not height 

limits.  None of which would be changed by ZQA.  

ZQA is a one-size-fits-all approach that fails to take into account or analyze local impacts and needs.  A 

much more targeted approach could be taken to address the few legitimate weaknesses in the existing 

zoning without destroying necessary neighborhood zoning protections and years of hard work.  Thus we 

strongly urge you to reject these proposals. 

* * * * * * 

ZQA proposes to increase height limits under a variety of circumstances for purely market-rate housing 

– 5 to 10 feet in contextual zones, and up to 20 feet for quality housing.  We believe this is absolutely 

wrong and should not be approved. 

The Department of City Planning originally stated that such changes were necessary to allow market-

rate developments to utilize their full allowable FAR.  But in a survey we did of new market rate  

developments in our neighborhood in contextual zones, we were unable to find a single example of one 

which could not utilize their full FAR as a result of contextual height limits, even though DCP claims that 

our R7-A and R8-A districts are particularly onerous in this regard.  Quite the contrary, we found several 

examples of market-rate developments in existing contextual zones which utilized full allowable FAR and 

even left allowable height on the table, thus showing the existing height limits in no way impede 

maximum allowable development. 

DCP says height increases for market-rate developments are necessary to ensure that we don’t have 

inadequately-scaled ground floors in new contextual developments, which it defines as less than 13 feet.  

Here again DCP’s logic and data are faulty.  We found that many of the new developments in our 

contextual zones already have 13 foot ground floors, and existing height limits rarely if ever prevent new 

developments from having them.  Under ZQA, they would simply be allowed to grow an additional 5 to 

20 feet in height, with no additional public benefit.   

Why undo years of hard work and thoughtful deliberation to ensure that every building has a 13 foot 

ground floor?  Not only do many of our older and newer buildings have slightly shorter ground floor 

heights, but in many cases, that is actually more desirable or appropriate.  Retail should have a 

neighborhood scale and feel, such as 11 or 12 foot ground floors provides.   

Regardless, we are yet to find a single development in a contextual zone with an 8 foot ground floor.  So 

even if one accepts DCP’s premise that 13 foot ground floors must be incentivized by the zoning, raising 

height limits by 5 feet or more to try to ensure this outcome is totally unnecessary and makes absolutely 

no sense. 



ZQA also proposes to allow greater flexibility in the setback requirements for buildings in contextual 

districts.  We question whether such changes are necessary.  But increasing the allowable height of new 

buildings to accommodate such increased flexibility is neither worth the trade-off nor necessary.  DCP 

has admitted that the proposed height increases for market-rate developments are not needed to allow 

greater flexibility in façade depth or setbacks, since ZQA also allows lesser setbacks at the upper levels 

of new developments to compensate for the greater setbacks it would allow at the base. 

For all these reasons, we strongly urge you to disapprove of any of the proposed height increases for 

market-rate developments. 

* * * * * * 

ZQA proposes to increase height limits for inclusionary developments, which contain 20% affordable 

housing, by up to 25 feet or more, or up to 31% -- a very significant increase.  The premise is current 

contextual height limits prevent the inclusion of the additional affordable housing, and lifting the height 

limits will result in more affordable units being built.  But all evidence indicates the height limits are not 

an impediment, and lifting them will not result in more affordable housing being built.  It would simply 

allow some developments which would be built anyway to increase their height significantly.  And the 

city’s failure to properly enforce existing rules in inclusionary housing districts likely provides the biggest 

disincentive against developers including affordable housing. 

According to the Department of City Planning’s own study of the effectiveness of the inclusionary 

housing program between 2005 and 2013, they found that 19% of all units that received new building 

permits in affordable housing designated areas were affordable units, out of a possible 20%. 

According to DCP’s own report “this figure is very close to the 20 percent rate that is targeted by the 

program, and indicates that at a citywide level, the program has been successful in promoting 

affordable housing in conjunction with new development.  In areas where the program has produced 

limited numbers of units…there are several possible contributing factors, including limited local 

capacity in affordable housing nonprofits and affordable housing development, and a predominance 

of small sites, where transaction costs make participation in the program less economical  ” (see 

attached).  This is consistent with the analysis of a 2013 City Council report by Councilmember 

Lander, which also cited these factors as being most likely to explain cases where developers did not 

opt to include affordable housing. 

According to both studies, every development which chose to include affordable units was 50 units or 

more.  Why?  Because participation in the program involves navigating significant bureaucracies, more 

uncertain time frames, and requires a certain savvy in terms of negotiating a complicated regulatory 

system.  The Council study also noted that developments outside of the 421-a exclusion zone rarely 

include the affordable units because the incentive provided by this tax abatement for doing so is 

minimal – they get nearly the same tax abatement simply for building market rate units. 

Looking at the inclusionary zones in our neighborhood over the last two years since these reports were 

issued, we found that most developments did include the affordable housing.  Where they did not, there 

was sufficient room for them to do so under the existing height limits – they simply chose not to.  In 



several of those cases, however, we also found that the Department of Buildings violated the rules for 

Inclusionary Housing districts and granted developers extra bulk without requiring the commensurate 

affordable housing in return (see attached).  This blatant giveaway to developers appears to be a real 

disincentive to including affordable housing – not existing height limits. 

ZQA won’t change the factors which are the true reasons why some developers are not voluntarily 

including affordable units in inclusionary zones.  Lifting the height limits will only contribute to out-of-

scale development that violates hard-fought-for and reasonable parameters for new development in 

residential neighborhoods.  We strongly urge you to vote no on these proposed changes. 

* * * * * * 

A detailed look at actual developments in our area built under the existing height limits consistently 

refutes the arguments for ZQA and its lifting of height limits (see attached). 

For example, we found that every one of the new developments with affordable housing in the 

inclusionary zones in the East Village were able to be built under the existing height limits without even 

filling out the entire zoning  envelope. 79-89 Avenue D, which is under construction, 21 East 1st Street, 

and 101 Avenue D, all left height on the table, thus illustrating that ZQA’s proposed height increases are 

absolutely unnecessary.  The two Avenue D developments are even both on interior lots, which have 

more restrictive lot coverage rules.  All have more than adequately-scaled ground floors and floor-to-

floor heights, which DCP would have you believe is impossible to achieve under the existing height 

limits. In all three cases, the existing height limits would have actually allowed even more generous 

floor-to-floor heights – which DCP claims developers would provide if only they were not prevented 

from doing so by existing height limits. 

Had ZQA been enacted, none of these developments would have provided a single additional square 

foot of affordable housing.  The only difference would have been that these developments could have 

been 25 feet taller. 

Looking at those developments in inclusionary zones which did not include affordable housing is equally 

instructive.  Both 138 East 12th Street and 152 2nd Avenue chose to only include market rate units, but 

had more than ample room to include affordable units.  Thus their decision had nothing to do with the 

height limits.  138 East 12th Street reaches 91 feet but could have gone to 120, while 152 2nd Avenue 

rises to 60 feet when it could have reached 80.  138 East 12th Street has a ground floor height of 13’8” – 

which DCP says developments in contextual zones with full FAR are prevented from reaching by current 

height limits.  It should be noted that this developer could have actually made their ground floor over 40 

feet tall under the existing height limits, while still keeping all the upper floors the same height they are 

now and still maxing out on the allowable floor area – pointing to the ludicrous lack of need for these 

height limit increases. 

  

152 2nd Avenue has a 12 ½ foot ground floor, which lines up perfectly with its older neighbors.   The 

building is only 60 feet tall, which not only does not even meet the maximum allowable height of 80 

feet, it does not even meet the maximum allowable base height of 65 feet.  This building utilized the full 



allowable FAR for a market rate building, but could have gone 20 feet higher, undercutting DCP’s claims 

about the restrictions and impediments imposed by the existing zoning height limits.  It should be noted 

that 152 2nd Avenue is also on an interior lot, which has greater lot coverage restrictions. 

Under ZQA, 138 East 12th Street could have been 34 feet taller and 152 2nd Avenue could have been 25 

feet taller, without providing a single unit of affordable housing, and arguably without any improvement 

in its aesthetics or retail space. 

These real life examples show how flawed DCP’s analysis and the entire rationale for ZQA are. 

* * * * * * 

DCP has based much of their case for lifting height limits in contextual zones on the Citizen’s Housing 

Planning Council Report, “The Building Envelope Conundrum,” and on their own analysis in their 

environmental review.  But both are deeply flawed, and do not reflect the types of buildings or 

conditions that ZQA would affect (see attached). 

The CHPC report purports to show how difficult it is to access full FAR in new developments in 

contextual zones.  What it actually shows is 17 specifically chosen developments, less than half of which 

are unable to use full FAR as a result of the building envelope.  However, it should be noted that in all 

but two cases the difference between the built development and the maximum allowable floor area is 

minute – typically a 1 or 2% difference.  In one case the development is actually a mere 2 square feet 

less than the maximum allowable. 

It should also be noted that according to the report, many of the developments cited are located on 

irregularly-shaped lots or split between multiple zoning districts – conditions which always make fitting 

standard zoning criteria difficult.  Some are not even in contextual zones, thus making them irrelevant to 

the argument for ZQA and for raising height limits in contextual zones altogether. 

Further, it should be noted that the most of the developments covered by the report are 100% 

affordable housing developments, not the 80/20 or market-rate developments covered by ZQA.  100% 

affordable housing developments often have different needs and configurations than 80/20 or market-

rate developments.  To use such developments to argue that changes are needed for the types of 

developments covered by ZQA is false.  While there may well be accommodations which are reasonable 

and appropriate to make for 100% affordable developments, such accommodations are not necessarily 

reasonable or appropriate, or even necessary, for 80/20 or market rate developments, which ZQA 

covers.   

Similarly, DCP’s environmental review says it is impossible to fit the full FAR for affordable housing in 

inclusionary contextual zones without “packing the bulk,’ or cramming in the floor area, and thus height 

limits should be lifted. But this analysis is based entirely upon narrow street, interior lot sites, which are 

the most restrictive types of zoning lots.  Worse, the narrow street interior lots which DCP uses as the 

basis for its environmental review actually rarely have inclusionary zoning in many parts of the city, as  

Inclusionary districts are typically mapped on major avenues, and thus DCP’s supposed analysis almost 



never actually applies to them.  For example, in Community Board #3, less than 1% of the lots covered 

by inclusionary contextual zoning districts are narrow street interior lots.  And yet based upon an 

analysis of these types of lots, DCP is recommending lifting the height limits for the other 99% of the lots 

covered by inclusionary contextual zoning.   

Given this deeply flawed analysis, we urge you to reject these proposed changes, and preserve the 

existing height limits. 

* * * * * * 

If the City is truly interested in addressing our affordability challenges through zoning, a much more 

targeted approach could be taken than proposed by ZQA.  

Clearly in many cases the current height limits are perfectly adequate to allow full utilization of FAR with 

adequately scaled ground floors and floor-to-floor heights. 

The challenges are largely on irregularly-shaped lots, lots split between zoning districts, or other 

unusually restricted lots.  Instead of trying to address these cases where more generous allowances 

might genuinely be needed, and doing so only to the degree necessary, ZQA throws the baby out with 

the bathwater, offering generous height increases for purely market-rate housing, and for 80/20’s in 

cases where such increases might not even be necessary, or result in a single additional unit of 

affordable housing being built.  

If the Council is to consider lifting the height limits for which communities often worked so many years, 

here are some ways they could be done to address real affordability concerns without destroying these 

important protections: 

1. Make changes necessary to accommodate 100% affordable developments, not 80/20’s. 

2. Keep the existing floor-to-floor height limits in place, but arrive at a minimum ground floor and 

floor-to-floor height that every development is entitled to achieve, such as 13 foot ground floors 

and 10 ½ ft. floor-to-floor heights. If a new development cannot reach those dimensions while 

utilizing full FAR under the existing height limits, then it could be allowed to exceed those height 

limits ONLY to the degree necessary to access the full FAR and attain the prescribed floor 

heights. This would achieve the supposed goals of ZQA of ensuring adequately scaled floors and 

eliminating impediments to including affordable housing. But it would make surpassing existing 

height limits the exception, not the rule, allowed only when needed and to the degree 

necessary. 

3. Make special allowances for ground floor uses that may truly require higher ceiling heights and 

serve a public good, such as health clinics.  But don’t lift height limits for all market rate 

buildings by 5-20 feet, as proposed, just so that another bank or Duane Reade can have 18 foot 

ceilings, which ZQA would allow. 

4. Make the existing inclusionary program easier to access and navigate, especially for smaller 

developers. 



5. Ensure that tax incentives for affordable housing are not undermined by almost equally 

generous tax incentives for purely market-rate housing, as the old 421-a program often did. 

6. Ensure that the city is actually enforcing he current rules for the inclusionary program and not 

giving away additional market rate floor area which is supposed to be reserved for affordable 

housing, as they have been doing. 

7. Make the affordable housing component in current optional inclusionary housing zones 

mandatory, while keeping the existing floor area and height limits. 

Changes such as these would truly improve the production of affordable housing in contextual zones, 

preserve height limits communities fought for, and ensure that generous allowances are not provided 

where not needed or without a real public benefit in return. ZQA does not do this.  We therefore urge 

you to vote no. 

  



From Department of City Planning Website: 

http://www.nyc.gov/html/dcp/html/ih_production/index.shtml  

 

Inclusionary Housing Designated Areas –  

Production, 2005-2013 

 

The analysis presented here describes how the Inclusionary Housing program has 

performed with respect to its objective of creating and preserving affordable 

housing in conjunction with new development in recently rezoned areas. 

Background  

In 2005, the Department of City Planning (DCP) and Department of Housing 

Preservation and Development (HPD) began a substantial expansion of the 

Inclusionary Housing Program, which allows developments to construct more floor 

area if they provide a specified amount of affordable housing. This expansion was a 

part of a broader effort to create and preserve affordable housing citywide through 

the Mayor’s New Housing Marketplace Program. The purpose of the expanded 

Inclusionary Housing program has been to promote economically integrated 

neighborhoods in communities where zoning changes would encourage substantial 

new housing development. The expanded program was first applied in the 

Greenpoint-Williamsburg, Hudson Yards, and West Chelsea rezonings, and has 

since been applied in over 30 City-initiated rezonings. In 2009, the program 

was modified to improve its function and to include an affordable homeownership 

option. 

Inclusionary Housing Designated Areas  

Inclusionary Housing designated areas, within which the program is applicable, 

have been established in the Bronx, Brooklyn, Manhattan and Queens. Boundaries 

can be found in  Appendix F of the Zoning Resolution, or viewed in the ZoLa 

application. (Another, earlier version of the program applies in R10 districts located 

outside Inclusionary Housing designated areas.) Developments taking advantage of 

the full 33 percent bonus must devote at least 20 percent of their residential floor 

area to housing that will remain permanently affordable to lower-income 

households.  Qualifying affordable units must be affordable to households at or 

below 80 percent of Area Median Income. The zoning floor area bonus may be 

combined with a variety of City, State, and Federal housing subsidy programs, 

which frequently make it possible to reach lower income levels. Affordable units 

may be provided on-site or off-site, within the same Community District or a half-

mile of the bonused site, and may be provided through new construction or 

preservation. 

For more information about the Inclusionary Housing program, please visit 

the Inclusionary Housing reference page. Information about recent rezonings can 

be found by using our interactive map. 

Construction of New Units and Affordable Housing in Designated Areas   

Using data from HPD and the Department of Buildings (DOB), DCP analyzed the 

level of affordable housing production that has occurred through the Inclusionary 

Housing program, and compared it to the overall level of housing development that 

http://www.nyc.gov/html/dcp/html/ih_production/index.shtml
http://www.nyc.gov/html/hpd/html/about/plan.shtml
http://www.nyc.gov/html/dcp/html/inclusionary_housing/index.shtml
http://www.nyc.gov/html/dcp/pdf/zone/appendixf.pdf
http://gis.nyc.gov/doitt/nycitymap/template?z=2&p=987646,201334&a=ZOLA&c=ZOLA&f=DCP_INC_HOUSING_DESIG_AREA,COMMUNITY_DISTRICT
http://gis.nyc.gov/doitt/nycitymap/template?z=2&p=987646,201334&a=ZOLA&c=ZOLA&f=DCP_INC_HOUSING_DESIG_AREA,COMMUNITY_DISTRICT
http://www.nyc.gov/html/dcp/html/zone/zh_inclu_housing.shtml
http://www.nyc.gov/html/dcp/html/rezonings/rezonings.shtml


has occurred in Inclusionary Housing designated areas.  This analysis required 

extensive culling of DOB construction permits to identify only those permits for 

residential buildings that had been issued within designated area boundaries, along 

with the corresponding number of residential units in the approved building. 

Individual records were geocoded to determine whether they fell within an 

Inclusionary Housing designated area, and ambiguous records were researched 

individually.1 

This analysis takes into account all permits issued and affordable housing plans 

approved through July 2013. Note that while some areas were rezoned as early as 

2005, other areas were rezoned only recently. These figures should therefore be 

seen as a snapshot in time, with additional housing construction likely to occur in 

the future. 

Citywide analysis shows that: 

 Through July 2013, permits had been issued for a total of 15,310 

residential units in new buildings located within Inclusionary Housing 

designated areas since these designated areas went into effect. 

 A total of 2,888 affordable housing units had entered the Inclusionary 

Housing program, making them eligible to generate floor area bonuses for 

buildings in designated areas. 

 These approved affordable units represent 19 percent of all units that 

received new building permits in designated areas. This figure is very close 

to the 20 percent rate that is targeted by the program, and indicates that 

at a citywide level, the program has been successful in promoting 

affordable housing in conjunction with new development. 

Further analysis breaks out utilization of the program by Community District: 

 Nearly 13,000 of the more than 15,300 units produced in new buildings 

within Inclusionary Housing designated areas (84%) were constructed in 

Brooklyn Community District 1 or Manhattan Community District 4. This 

reflects the extent of housing construction in the Greenpoint-Williamsburg, 

Hudson Yards, and West Chelsea rezoning areas, the size of the 

Inclusionary Housing designated areas established here, and the fact that 

these areas were established the earliest, prior to the housing slowdown 

and financial crisis.   

 In some areas, such as Manhattan Community District 4, the number of 

affordable units produced through the program exceeds 20% of total 

housing in new buildings to date. This appears to result from some 

affordable developments proceeding prior to market-rate developments, 

and “banking” the credit to generate future bonus floor area. 

 In Greenpoint-Williamsburg, all waterfront developments have participated 

in the Inclusionary Housing program. In upland areas of the 2005 rezoning 

area, Inclusionary Housing activity was slow in the early years of the 

program, but has picked up in recent years. This suggests that the 2008 

extension of the 421-a general exclusion area (GEA), which conditions tax 

exemptions on the provision of affordable housing, to these areas may be a 

factor in recent increased utilization of the program. 

 In areas where the program has produced limited numbers of units or 

none, there are several possible contributing factors, including limited local 

capacity in affordable housing nonprofits and affordable housing 

development, and a predominance of small sites, where transaction costs 



make participation in the program less economical. Further case studies of 

developers’ decisions would be required to identify more definitively the 

factors at play and options for improving utilization of the program. 

 



 



Developments in Contextual Inclusionary Zones 

 

79-89 Avenue D (under construction) –  

Illustrates that developments can be built with full FAR and 20% affordable within existing contextual height limits 

even on interior lots 

with the ground floor heights DCP is calling for 

and with room left on the table to go higher. 

  

 R8-A inclusionary, interior lot 

 7.2 FAR (max. allowable) 

 Includes 20% affordable housing 

 Max. allowable ht.:  120 ft.  

 Actual ht.: 120 ft. 

 Max. allowable base ht.: 85 ft. 

 Actual base ht.: 80 ft. 

 13 ft high ground floor 

 With five extra feet allowed in 

base by zoning: 

o Ground floor could go to 

18 feet in height 

o or floors in base could 

have been nearly 1 ft 

taller each 

 Under ZQA, building could have 

grown 25 feet taller without 

providing a single additional 

unit of affordable housing 

  



Developments in Contextual Inclusionary Zones 

 

 ‘Jupiter 21,’ 21 East 1st Street (2nd Avenue) –  

Illustrates that developments can include affordable housing in inclusionary zones within existing contextual height limits 

with the generous ground floor heights DCP is calling for 

 

  

 R8-A inclusionary 

 Market-rate development with affordable units in IZ 

program 

 Max allowable bldg. ht: 120 feet 

 Actual building ht: 120 feet 

 Max. allowable base ht: 85 feet 

 Actual base ht: 81 feet 

 Under existing ht limits, could have increased ground 

floor or base upper floor heights, but chose not to 

 Under ZQA, building could have grown 25 feet taller 

without providing a single additional unit of affordable 

housing 



Developments in Contextual Inclusionary Zones 

 

101 Avenue D –  

Illustrates that developments can be built with full FAR and 20% affordable within existing contextual height limits 

Even on interior lots 

Ground floor and floor-to-floor heights line up perfectly with adjacent existing traditional buildings – which DCP claims current 

contextual zoning rules prevent new developments from doing. 

  

 

 R8-A inclusionary 

 Interior lot 

 Includes 20% affordable housing 

 total building height 120 feet 

(max. allowable) 

 base height only 65 feet, 85 

allowed 

 With 20 extra feet allowed in 

base by zoning: 

o Ground floor could more 

than double  in height 

o or floors in base could 

each have been 3.3 feet 

taller 

 Under ZQA, building could have 

grown 25 feet taller without 

providing a single additional 

unit of affordable housing 

  



Developments in Contextual Inclusionary Zones  

‘Nathaniel’, 138 East 12th Street (3rd Avenue) – does not include affordable housing 

Illustrates that developments that don’t include affordable housing are not prevented from doing so by contextual height limits 

Also illustrates that existing height limits do not prevent adequate ground floor heights for successful retail 

(West Side Market in ground floor) 

or force developers to reduce desired floor-to-floor heights  

 

 R8-A inclusionary 

 Full allowable FAR for market-rate 

 Max allowable bldg. ht: 120 feet 

 Actual building ht: 91 feet 

 Ground floor ht: 13’8’’ 

 Upper floor hts: 9.5-11 ft 

 Under existing ht limits building 

could have: 

o Included affordable housing 

o Increased ground floor ht to 

15 feet or more 

o and/or increased all floor to 

floor heights to 12 feet or 

more 

 Under ZQA, bldg. could have 

been 34 feet taller without 

providing a single unit of 

affordable housing 



Developments in Contextual Inclusionary Zones  
 

152-154 Second Avenue (10th/11th Streets) – does not include affordable housing 
 

Illustrates that under existing height limits, new developments within contextual zones have room to include affordable housing (even 

on interior lots), but they chose not to for other reasons 

Illustrates that many developments are choosing ground-floor hts. of less than 13.5 ft. ,and floor-to-floor heights of less than 11.5 ft., 

and are not prevented from increasing floor heights by current height limits 
 

 

 R7-A inclusionary 

 Interior lot 

 Max. allowable bldg. ht.: 80 feet 

 Actual bldg. ht.: 60 feet 

 Ground floor height: 12.5 ft. 

 Upper floor hts.: 9.5 ft.  

 Under existing ht .limits, bldg. could have: 

o Increased total ht. by 20 ft. 

o Increased base ht. by 5 ft. 

o Included affordable housing 

o Increased ground floor ht to 15 feet or more 

o and/or increased all floor to floor heights to 

12 feet or more 

 Under ZQA, building could have been 25 feet 

taller without providing a single unit of affordable 

housing 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

What this report fails to make clear is that almost all of the projects 
studied were 100% affordable housing developments, NOT the 80% 
market rate/20% affordable developments which ZQA would apply 
to. 

100% affordable developments have very different requirements 
and programs than 80/20 predominantly market rate housing.  
There is no reason to conclude that changes which MIGHT be 
necessary for 100% affordable developments should apply across 
the board to luxury housing with a 20% set aside for affordable 
units. 
 
Note: 100% affordable developments often qualify as ‘Community facilities’ and therefore 
can be and often are governed by very different rules than market rate/IZ developments. 

The report’s conclusions: 

 

For the seventeen projects examined we found that: Only 

one project was able to develop all of its allotted floor area. 

In eight projects, floor area was left unbuilt because of their 

building envelope rules. For these projects, it was the 

contextual building envelope rules that determined the 

development capacity of the buildings rather than their 

allotted floor area. The buildings that were limited by their 

envelope were underbuilt by an average of 11%. In total 

56,543 square feet of buildable space was lost from these 

eight projects. In a further eight buildings, neither the 

allotted floor area nor the building envelope was 

maximized. This was typically because the number of 

housing units for the building was determined by the 

subsidy program it was constructed under, or the developer 

simply chose to limit the size of the building for other 

reasons. Because of this, we are unaware of whether the 

development capacity of these buildings would have been 

determined by the floor area or the building envelope rules.  
 

The sources of DCP’s claim that developers cannot utilize full FAR 

under existing contextual zoning rules is faulty.  They frequently cite: 



  

DCP’s ZQA Study concludes that 
in most cases, full FAR cannot be 
utilized within existing contextual 
zoning envelopes and height 
limits, using these charts (left) to 
illustrate the limitations under 
the existing system. 
 
 

 

However, these figures 
are based ENTIRELY 
upon narrow 
street/interior lot 
rules, WHICH HAVE 
THE STRICTEST 
LIMITATIONS for the 
layout and lot coverage 
of new developments, 
as opposed to wide 
street and corner lot 
rules, which have much 
more relaxed rules, 
allow greater 
utilization of FAR, and 
are where inclusionary 
zones are more 
frequently found. 
 

 

 

From:          

HOUSING NEW YORK: ZONING FOR QUALITY AND AFFORDABILITY  

FINAL SCOPE OF WORK FOR AN ENVIRONMENTAL IMPACT STATEMENT 

 

 

 

 



 



February 3, 2016 
 
Hon. Bill de Blasio, Mayor 
City of New York 
City Hall 
New York, NY 10007 
 
Hon. Rick D. Chandler, P.E., Commissioner 
New York City Department of Buildings 
280 Broadway 
New York, NY  10007 
 

Re:  Widespread Approval by the Department of Buildings 
         of Larger Than Allowable Buildings in Inclusionary   
         Housing Areas Without Required Affordable Housing 

 
Dear  Mayor de Blasio and Commissioner Chandler: 
 
Investigation by the Greenwich Village Society for Historic 
Preservation has uncovered that the Department of Buildings 
has, over the last several years, consistently approved new 
developments in Inclusionary Housing Designated Areas at 
higher than allowable densities without providing the 
affordable housing which is explicitly required to reach those 
building density levels.  As you know, the entire basis of the city’s 
current Inclusionary (Affordable) Housing program is that in 
specified areas, increased density of development above a certain 
level can only be achieved when a required amount of affordable 
housing is provided. 
 
But we have found that in these areas, the Department of Buildings 
is regularly allowing new developments to reach these higher 
densities with purely market-rate developments, and no affordable 
housing. 
 
By consistently allowing these purely market-rate 
developments in violation of the Inclusionary Housing zoning 
rules, the City is undermining its own existing incentives for the 
construction of affordable housing, and allowing construction 
in residential neighborhoods at a greater density than allowed, 
violating explicit zoning limits. 
 
As you can see from the attached documents, the Department has 
done this in multiple cases over the last several years.  As you know, 
the zoning rules in these inclusionary zones are structured to allow 
as much as a 33% increase in the allowable density of developments 



 
only if 20% of the total square footage is dedicated to permanent affordable 
housing, either on site or off.  Yet although no affordable housing is provided in 
these developments, they have been allowed to exceed the maximum allowable 
density.  This appears to be based upon the inclusion of market-rate commercial 
and/or community facility space, even though the zoning text explicitly restricts the 
maximum allowable density for developments in these areas which do not contain 
affordable housing, whether they include residential, commercial, or community 
facility uses (see attached text). 
 
Specifically: 
 

 84 3rd Avenue is located in a C6-4/R8-equivalent Inclusionary Housing district.  
Therefore the maximum allowable FAR for a development without affordable 
housing such as this should be 5.4 FAR.  However, the approved zoning 
documents show a total FAR of 5.65 (see attached). 
 

 152-154 2nd Avenue is located in an R7-A Inclusionary Housing district.  Therefore 
the maximum allowable FAR for a development without affordable housing such 
as this should be 3.45 FAR (a very small portion of the lot is located in an R8B 
district with a maximum allowable FAR of 4, which would only raise the overall 
allowable FAR for this site very slightly).  However, the approved zoning 
documents show a total FAR of 3.95 (see attached). 
 

 118 East 1st Street is located in R8A Inclusionary Housing district.  Therefore the 
maximum allowable FAR for a development without affordable housing such as 
this should be 5.4 FAR.  However, the approved zoning documents show a total 
FAR of 5.97 (see attached). 
 

 438 East 12th Street is located in an R7A Inclusionary Housing district, in which 
the maximum allowable FAR for a development without affordable housing such 
as this is 3.45, with a small portion located in an R8B district in which the 
maximum allowable FAR is 4.0.  However, the approved zoning documents show 
a total FAR of 4.0 (see attached). 
 

 67 Avenue C is located in an R7A Inclusionary Housing district.  Therefore the 
maximum allowable FAR for a development without affordable housing such as 
this should be 3.45 FAR.  However, the approved zoning documents show a total 
square footage of 9,294, which amounts to an FAR of 4.3 (see attached). 
 

It should be noted that several of these developments received their approvals from 
the Department of Buildings in the last two years, under the current administration. 
 



The consequences of this pervasive violation of the city’s own zoning rules and 
affordable housing incentives are far-reaching, and quite relevant to the current 
debate about proposals to lift height limits in inclusionary zoning districts in order 
to encourage the construction of more affordable housing (i.e. ‘Zoning for Quality 
and Affordability’).  As you know, documentation provided previously by the 
Greenwich Village Society for Historic Preservation offers concrete evidence that 
current height limits actually provide no disincentive or obstacles to the inclusion of 
affordable housing, and that lifting them, as the City has proposed, would result in 
no increase in the construction of affordable housing. 
 
By contrast, this pervasive practice of allowing entirely market-rate 
construction in inclusionary zoning districts to exceed the maximum 
allowable density without including the required affordable housing clearly 
does provide a strong disincentive to developers including affordable housing 
in their developments, because they can achieve the higher allowable 
densities by including market-rate space, rather than requiring them to 
include affordable housing to do so.  This results in larger than allowable 
developments and robs the city and neighborhoods of the affordable housing 
to which they are entitled.   
 
Stopping this practice, as opposed to increasing height limits as proposed, would do 
much more to encourage the inclusion of affordable housing in new developments, 
which the administration claims is its top priority. 
 
I urge you to take action immediately to stop this practice of approving larger 
than allowable developments which do not provide the affordable housing 
required by Inclusionary Housing zoning regulations.  I also urge you to take 
action to correct those approvals which have already been granted. This 
would include revoking permits for not-yet-completed buildings such as 438 
East 12th Street, and requiring the removal of  space which exceeds the 
allowable zoning square footage in those which have already been 
constructed, or the provision of the required amount of affordable housing to 
justify that additional space. 
 
Sincerely, 
 
 
 
Andrew Berman 
Executive Director 
 
Cc:  Public Advocate Letitia James  
       Borough President Gale Brewer 
       Borough President Eric Adams 
       Borough President Melinda Katz 
       Borough President Ruben Diaz Jr. 

http://www.gvshp.org/_gvshp/pdf/Submitted-testimony-DCP%2012.16.15.pdf#page=9
http://www.gvshp.org/_gvshp/pdf/Submitted-testimony-DCP%2012.16.15.pdf#page=3
http://www.gvshp.org/_gvshp/pdf/Submitted-testimony-DCP%2012.16.15.pdf#page=3


       Borough President James Oddo 
       Members of the New York City Council 
       Members of the New York City Planning Commission 
       Department of City Planning 
       Community Boards 1-59 
       Region Plan Association 
       Association for Neighborhood Housing and Housing Development 
       Metropolitan Council on Housing 
       Real Affordability for All 
       Citizen’s Housing Planning Council 
       Good Old Lower East Side 
       Urban Justice Center 
  



ZR 35-31 (http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-
text/art03c05.pdf#page=21): 
 

In #Inclusionary Housing designated areas#, except within Waterfront 
Access Plan BK-1 and R6 Districts without a letter suffix in Community District 1, 
Brooklyn, the maximum #floor area ratio# permitted for #zoning lots# 
containing #residential# and #commercial# or #community facility uses# 
shall be the base #floor area ratio# set forth in Section 23-952 for the 
applicable district. However, in #Inclusionary Housing designated areas# 
mapped within C4-7, C5-4, C6-3D and C6-4 Districts, the maximum base #floor 
area ratio# for #zoning lots# containing #residential# and #commercial# or 
#community facility uses# shall be either the base #floor area ratio# set forth in 
Section 23-952 plus an amount equal to 0.25 times the non-#residential floor 
area ratio# provided on the #zoning lot#, or the maximum #floor area ratio# for 
#commercial uses# in such district, whichever is lesser. The maximum base 
#floor area ratio# in #Inclusionary Housing designated areas# may be 
increased to the maximum #floor area ratio# set forth in Section 23-952 
only through the provision of #affordable housing# pursuant to Section 
23-90, inclusive. 
 

All lots which follow are located within the Inclusionary Housing designated 
area mapped below (http://www.nyc.gov/html/dcp/pdf/zone/appendixf.pdf 
#page=34)  
 

 
  

http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-text/art03c05.pdf#page=21
http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-text/art03c05.pdf#page=21


ZR 23-952 (http://www.nyc.gov/html/dcp/pdf/zone/art02c03.pdf#page=147)  
 
Floor area compensation in Inclusionary Housing designated areas 
 
The provisions of this Section shall apply in #Inclusionary Housing designated 
areas# set forth in APPENDIX F of this Resolution. The #residential floor area# of a 
#zoning lot# may not exceed the base #floor area ratio# set forth in the table in this 
Section, except that such #floor area# may be increased on a #compensated zoning 
lot# by 1.25 square feet for each square foot of #low income floor area# provided, 
up to the maximum #floor area ratio# specified in the table. However, the amount of 
#low income floor area# required to receive such #floor area compensation# need 
not exceed 20 percent of the total #floor area#, exclusive of ground floor non- 
#residential floor area#, or any #floor area# increase for the provision of a #FRESH 
food store#, on the #compensated zoning lot#. 
 
 

 

http://www.nyc.gov/html/dcp/pdf/zone/art02c03.pdf#page=147
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